Dallas Fort Worth

International Airport
Disparity Study

COLETTE DALLAS
CHioir DOFEWW Siem.

d & ASSOCIATES AIRPORT






DALLAS FORT WORTH
INTERNATIONAL AIRPORT

DISPARITY STUDY 2019

Colette Holt & Associates
16 Carriage Hills - San Antonio, TX 78257
433 West Briar Place #11C - Chicago, lllinois 60657
(773) 255-6844
colette.holt@mwbelaw.com
facebook.com/MWBELAW e twitter: @mwbelaw




© 2019 Colette Holt & Associates, All Rights Reserved



Dallas Fort Worth International Airport Disparity Study 2019

About the Study Team

Colette Holt & Associates (“CHA”) is a national law and consulting firm specializing in disparity
studies, affirmative action contracting programs, expert witness services, compliance monitoring
and strategic development related to supplier diversity initiatives. Founded in 1994, it is led by
Colette Holt, J.D., a nationally recognized attorney and expert. In addition to Ms. Holt, the firm
consists of Steven C. Pitts, Ph. D., who serves as the team’s economist and statistician; llene
Grossman, B.S., CHA Project Administrator; Glenn Sullivan, B.S., CHA Director of Technology;
Victoria Farrell, MBA, CHA Assistant Principal Researcher; and Joanne Lubart, J.D., Special
Counsel. CHA is certified as a Disadvantaged Business Enterprise, Minority-Owned Business
Enterprise and a Woman-Owned Business Enterprise by numerous agencies.

Nervi’ Strategic Solutions, LLC (SBE) strategically aligns disadvantaged, minority, women and
small companies to compete in today’s challenging contracting industry in both the private and
public environments. President Pam Ervin-Davis has over 25 years of experience in supplier
diversity and has worked with partnerships of D//M/W/SBEs in all industries.

MRR & Associates, LLC (SBE) focuses on advocating for the needs of underserved business
sectors at the local and national levels and is a leader in community outreach and engagement.
Minerva Rodriguez, President & CEO, brings to bear years of experience in business affairs in the
Dallas area, in Texas, and on the national and international arenas.

Acknowledgements

We wish to express special appreciation to Tamela Lee, Suzanne Cruz-Sewell, Greg Spoon, Lillie
M. West, Adriana Hinojosa and the staff of the Airport for their assistance in conducting this
study.

© 2019 Colette Holt & Associates, All Rights Reserved jii



Dallas Fort Worth International Airport Disparity Study 2019

iv © 2019 Colette Holt & Associates, All Rights Reserved



lLEXecutive SUMMAry . ......iiiiiiiiiiiiennnnnnnnnnnssssssssssssnnaasl

A. Study Methodology and Data . .. .. ..o 1
B. Legal Standards. . ... ..o 1
C. Study FiNAiNgs . .. oo 3
1. DFW’s Business Diversity Programs .. .. ... ..ottt e e 3
a. DFW’s Disadvantaged Business Enterprise Program . ....... .. ... ... ... . .. . . ... ... ... ... 3

b. DFW’s Airport Concessions Disadvantaged Business Enterprise Program................... 4

c. DFW’s Minority- and Women-Owned Business Enterprise Program ....................... 5

i. Eligibility Requirements for the M/WBE Program . ......... .. ... ..., 5

ii. Setting M/WBE Goals . .. ..o 6

iii. Meeting M/WBE Program Requirements . ... ...... ..ot 7

iv. Capacity Building, Training and Outreach Activities . ........ .. .. ... .. ... .. ... ...... 8

d. DFW’s Small Business Enterprise Program ........... i 9

e. Experiences with DFW’s DBE, M/WBE and SBE Programs. . ..., 10

f. Experiences with DFW’s ACDBE Program. . ...t e e e 12

2. Utilization, Availability and Disparity Analyses. .. ... ... 12
a. Non-FAA Funded Contracts . .. ..ottt e e e 13

b. FAA Funded Contracts. ... ... 18

c. Non-Car Rental Concession Contracts ... ...t e e 20

d. Car Rental Concession CONtraCts . . ... vttt e e e e e e 22

3. Analysis of Economy-Wide Race and Gender Disparities in the Airport’s Market .. ............. 24
4. Qualitative Evidence of Race and Gender Barriers in the Dallas Fort Worth Overall Market ... ... 25
D. Recommendations . . .. ... 26
1. Augment Race- and Gender-Neutral Measures. . . ... ...t e 26
2. Continue to Implement Narrowly Tailored DBE and ACDBE Programs........................ 28
3. Revise the M/WBE Program . ... ..o 29

Il. Legal Standards for Dallas Fort Worth International Airport’s Business Diversity
Programs . ......ciiiiiiiiiii ittt ettttattstarastssaassssssannsss 33

A. Summary of Constitutional Equal Protection Standards. ... .......................... 33

B. Elements of Strict Scrutiny. . .. ... 36

C. Strict Scrutiny as Applied to DFW’s Disadvantaged Business Enterprise Programs........ 41

1. Elements of DBE Programs .. ...t e e e 41

2. Narrowly Tailoring DFW’s DBE Program. ... ...ttt e e e e e e e 43

3. Narrowly Tailoring DFW’s Airport Concessions DBE Program ..., 45
D. Strict Scrutiny as Applied to DFW’s Minority- and Women-Owned Business Enterprise

P OB A . oo 46

1. Establishing a “Strong Basis in Evidence” for DFW’s M/WBE Program .. ...................... 46

a. Define DFW's Market Areas . .. ..o e 47

b. Examine Disparities between DFW’s Utilization of M/WBEs and M/WBE Availability ........ 48

c. Examine the Results of DFW’s Unremediated Markets .. .......... ... ... ... ... it 52

d. Analyze Economy-Wide Evidence of Race- and Gender-Based Disparities . ................ 54

e. Evaluate Anecdotal Evidence of Race- and Gender-Based Barriers ....................... 55

© 2019 Colette Holt & Associates, All Rights Reserved v



Dallas Fort Worth International Airport Disparity Study 2019

2. Narrowly Tailoring an M/WBE Program for DFW ... ... ... . .. 56
a. Consider Race- and Gender-Neutral Remedies ......... ... . .. . . i 57
b. Set Targeted MBE and WBE Goals. . ... ... e 58
c. Ensure Flexibility of Goals and Requirements. . ......... .. .. . 59
d. Review Program Eligibility for Over-Inclusiveness and Under-Inclusiveness. ............... 59
e. Evaluate the Burdens on Third Parties . ........ .. .. e 61
f. Examine the Duration and Review of the Program . ........ ... .. ... ... . . i, 62

lll. Dallas Fort Worth International Airport’s Business Diversity Programs . ... 65

A. DFW’s Disadvantaged Business Enterprise Program. .......... ... .. .. .. .. . i 65
B. DFW’s Airport Concessions Disadvantaged Business Enterprise Program ............... 69
C. DFW’s Minority and Women Business Enterprise Program ............ ..., 71
1. Eligibility Requirements for the M/WBE Program . ...........o i 72
2. Administration of the M/WBE Program . ... ... 73
a. Setting M/WBE g0als. . ... o 73

b. Meeting M/WBE Program ReqUIremMents . ... ..ottt e e 74

c. Capacity Building, Training and Qutreach Activities .. .......... ... ... .. . . i i, 77

D. DFW’s Small Business Enterprise Program . .......... .. . . . 78
E. Experiences with DFW’s DBE, M/WBE and SBE Programs . ................c.ccoouvoo... 79
1. Obtaining Work on Airport Projects .. ..o e e 79
2. Access to Information .. ... 81
3. Technical Assistance and SUPPOrtiVe SErviCeS . .. ...t 82
4. Contracting Processes and Requirements .. ... ... e 82
S PaYMIENES . L o 84
6. Meeting Contract Goals. .. ... 84
F. Experiences with DFW’s ACDBE Program. ........... it 88
G. CONCIUSION. L .t 89

IV. Utilization, Availability and Disparity Analyses for Dallas Fort Worth
International Airport. . ...ttt i i i ittt i e el 9

A.Contract Data OVerVIieW. . .. .. e 91
B. DFW’s Product and Geographic Markets for Non-FAA Funded Contracts ............... 92
1. DFW’s Unconstrained Product Markets for Non-FAA Funded Contracts .. .................... 92
2. DFW’s Geographic Market for Non-FAA Funded Contracts............ ..., 95
3. DFW’s Utilization of M/WBEs on Non-FAA Funded Contracts............ouuuiinennnn.. 97
4. Availability of M/WBEs in DFW’s Markets for Non-FAA Funded Contracts. ................... 100
a. Methodological Framework . ... . . 100

C. DFW’s FAA Funded CoNtracts . .. ..ot e e e e 107
1. DFW’s Unconstrained Product Markets for FAA Funded Contracts ......................... 107
2. DFW’s Geographic Market for FAA Funded Contracts . ........... ... ... . . .. 109
3. DFW’s Utilization of DBEs on FAA Funded Contracts .. ....... ...t 109
4. Availability of D/M/WBEs in DFW’s Markets: FAA Funded Contracts ........................ 112

vi © 2019 Colette Holt & Associates, All Rights Reserved



Dallas Fort Worth International Airport Disparity Study 2019

D. DFW’s Non-Car Rental Concession Contracts . ........co vttt i 114
1. DFW’s Unconstrained Product Market for Non-Car Rental Concession Contracts ............. 115
2. DFW’s Geographic Market for Non-Car Rental Concession Contracts ....................... 115
3. DFW’s Utilization of ACDBEs on Non-Car Rental Concessions .. .........coo ... 116
4. Availability of ACDBEs in DFW’s Markets for Non-Car Rental Concessions. . .................. 118

E. DFW’s Car Rental Concession Contracts. . . ...t i 120
1. DFW’s Unconstrained Product Market for Car Rental Concession Contracts. ................. 120
2. DFW’s Geographic Market for Car Rental Concession Contracts. . ..., 120
3. DFW’s Utilization of ACDBEs on Car Rental Concessions . ...ttt 120
4. Availability of ACDBEs in DFW’s Markets for Car Rental Concession Contracts................ 122

V. Analysis of Economy-Wide Disparities in Dallas Fort Worth International

Airport’'sMarket . ... ..ottt i ittt i ettt i e 123
A INErodUCTION .o 123
B. Disparate Treatment in the Marketplace: Evidence from the Census Bureau’s 2012 - 2016

American Community SUIVEY . ... 126

1. All Industries Combined in the Dallas Fort Worth MetropolitanArea. ....................... 128
2. The Construction Industry in the Dallas Fort Worth Metropolitan Area...................... 130
3. The Construction-Related Services Industry in the Dallas Fort Worth Metropolitan Area .... ... 133
4. The Goods Industry in Dallas Fort Worth MetropolitanArea. ............ .. .. ... ... ........ 135
5. The Services Industry in Dallas Fort Worth Metropolitan Area . ............. .. ... .. ... ..... 136
6. The Information Technology Industry in the Dallas Fort Worth Metropolitan Area ............ 138
C. Disparate Treatment in the Marketplace: Evidence from the Census Bureau’s 2012 Survey of
BUSINESS OWNEIS. . ot 140

L A INAUSTIIES « e 142
2. CONStrUCHION .« ot 146
3. Construction-Related Services. .. .. .ot 147
S T o o L3 P 148
D BT ICES o 149
D. Evidence of Disparities in Access to Business Capital .. ........... ... ... .. ... .. ... 149
E. Evidence of Disparities in Access to Human Capital . ......... ... ... ... .. ... ... ... 152

VI. Qualitative Evidence of Race and Gender Barriers in the Dallas Fort Worth
International Airport’'sMarket.................. ... iiiiieeiiena.... 155

A. Business OwWner INTerVieWs . ..o 157
B. Anecdotal SUIVEY . ... 161
1. Respondents’ Profiles. .. ... 161
2. RESPONSES . oo 161
3. Other SUrVey ResUITS . ... 165
C. CONCIUSION . o 165

© 2019 Colette Holt & Associates, All Rights Reserved vii



Dallas Fort Worth International Airport Disparity Study 2019

VIl. Recommendations for the Dallas Fort Worth International Airport’s Business
Diversity Programs . ...........ciiiiiiiiiiieeerrnreasennnnnnnnasass 167

A. Augment Race- and Gender-Neutral Measures . ............. .. 168
1. Ensure Prompt Payment of Prime Vendors and Subcontractors. . .......................... 168
2. Increase Contract “Unbundling” . .. ... 168
3. Review Contracting Requirements . .. ... ot 169
4. Provide Additional Training to Prime Bidders on Program Compliance ...................... 169
5. Ensure Bidder Non-Discrimination and Fairly Priced Subcontractor Quotations............... 169
6. Develop a Bonding and Financing Program for M/W/D/SBEs .. ........ ... ... ... ... ....... 170
B. Continue to Implement Narrowly Tailored DBE and ACDBE Programs. .. .............. 170
1. Use the Study to Set the Triennial DBE Goal and Contract Goals ........................... 170
2. Use the Study to Set the ACDBE Triennial and ContractGoals . ............................ 171
3. Permit All Forms of ACDBE Utilization . ...... ... . e 171
C. Revise the M/WBE Program .. ...t e 172
1. Use the Study to Set the M/WBE Annual and Contract Goals . ......... ... ... ... ......... 172
2. Include All Racial and Ethnic Minority Groups and White Women in the Program . ............ 173
3. Adopt a Personal Net Worth Test and a Business Size Limit ............. ... ... ... ... ..... 173
4. Permit Individual Determinations of Social Disadvantage ............ ... .. ... ... oo, 174
5. Limit Program Eligibility to Firms Located in the Study’s MarketArea ....................... 174
6. Adopt a Pilot Mentor-Protégé Program .. ... ... ... 175
7. Develop Performance Measures for Program SUCCESS . .. oo vt vt 176
Appendix A:
Further Explanation of the Multiple Regression Analysis ......................... 179
Appendix B:
Further Explanation of the Probit Regression Analysis ........................... 181
Appendix C:
Significance Levels. . ... ... i it i i i i it i i er et e 183
Appendix D:
Additional Data from the Utilization Analyses for the Dallas Fort Worth International
T+ Lo T o 185

viii © 2019 Colette Holt & Associates, All Rights Reserved



Table 1-1: Industry Percentage Distribution of Contracts by DollarsPaid .. .................. 13
for Non-FAA Funded Contracts

Table 1-2: Distribution of Contracts in DFW’s Product Market. ............ ... ... ... ... ... 14
for Non-FAA Funded Contracts across Texas Counties

Table 1-3: Distribution of Non-FAA Funded Contract Dollarsby Race and Gender............. 15
(share of total dollars)

Table 1-4: Aggregated Weighted Availability for Non-FAA Funded Contracts. . ............... 17

Table 1-5: Disparity Ratios by Demographic Group .. ...t 17
Non-FAA Funded Contracts

Table 1-6: Industry Percentage Distribution of Contracts by Dollars Paidfor ................. 18
FAA Funded Contracts, All Contracts

Table 1-7: Distribution of Contracts in DFW’s Product Market. ............ ... ... ... ... ... 19
for FAA Funded Contracts

Table 1-8: Distribution of FAA Funded Contract Dollars by Race and Gender................. 19
(share of total dollars)

Table 1-9: Aggregated Weighted Availability for FAA Funded Contracts. .................... 20

Table 1-10: Industry Percentage Distribution of Contracts by Dollars Paid . .................. 20

for Non-Car Rental Concession Contracts

Table 1-11: Distribution of Contracts in DFW’s Product Market for Non-Car Rental Concession

Contracts by County . ..o i 21

Table 1-12: Distribution of Non-Car Rental Concessions Contract Dollars by Race and Gender .. 22
(share of total dollars)

Table 1-13: Aggregated ACDBE Weighted Availability for Non-Car Rental Concession Contracts. 22
(total dollars)

Table 1-14: Industry Percentage Distribution of Contracts by Dollars Paid for Car Rental Concession

CONtraCES . oo 23

Table 1-15: Distribution of Contracts in DFW’s Product Market for Car Rental Concession Contracts

DY State .. 23

Table 1-16: Distribution of Car Rental Concession Contract Dollars by Race and Gender ... .. .. 23
(share of total dollars)

Table 1-17: Distribution of Car Rental Concession Contract Dollars by Race and Gender ... .. .. 24
(share of total dollars)

Table 1-18: Aggregated Weighted Availability for Car Rental Concession Contracts ........... 24

(total dollars)
Table 4-1: Industry Percentage Distribution of Contracts by Dollars Paid for Non-FAA Funded
CONEraCES « o 93
All Contracts
Table 4-2: Industry Percentage Distribution of Contracts by Dollars Paid for Non-FAA Funded
CONraCES, oo 93
Prime Contracts
Table 4-3: Industry Percentage Distribution of Contracts by Dollars Paid for Non-FAA Funded

CONtraCts, ..o 94
Subcontracts

Table 4-4: Distribution of Contracts in DFW’s Product Market for Non-FAA Funded Contracts .. 96

Table 4-5: NAICS Code Distribution of Non-FAA Funded Contract Dollars. ................... 97

Table 4-6: Distribution of Non-FAA Funded Contract Dollars by Race and Gender (total dollars). 99

© 2019 Colette Holt & Associates, All Rights Reserved ix



Dallas Fort Worth International Airport Disparity Study 2019

Table 4-7: Distribution of Non-FAA Funded Contract Dollars by Race and Gender............ 100
(share of total dollars)

Table 4-8: Unweighted Availability for Non-FAA Funded Contracts. ....................... 103

Table 4-9: Share of DFW Spending on Non-FAA Funded Contracts . ....................... 104
by NAICS Code

Table 4-10: Aggregated Weighted Availability for Non-FAA Funded Contracts. .. ............ 105

Table 4-11: Disparity Ratios by Demographic Group . .. .. ... 105
Non-FAA Funded Contracts

Table 4-12: Hispanic Utilization in Three NAICS Codes . ...t 106

Table 4-13: Aggregate Distribution of Contracts and Contract Dollars in Three NAICS Codes. .. 106

Table 4-14: Concentration of Hispanic Business Activity in a Small Number of Firms .. .... ... 107

Table 4-15: Industry Percentage Distribution of Contracts by Dollars Paid . ................. 108
for FAA Funded Contracts, All Contracts

Table 4-16: Distribution of Contracts in DFW’s Product Market. ............ ... ... ... .... 109
for FAA Funded Contracts

Table 4-17: NAICS Code Distribution of FAA Funded Contract Dollars. ..................... 110

Table 4-18: Distribution of FAA Funded Contract Dollars by Race and Gender............... 111
(total dollars)

Table 4-19: Distribution of FAA Funded Contract Dollars by Race and Gender. .............. 112
(share of total dollars)

Table 4-20: Unweighted Availability for FAA Funded Contracts .. .......... ... .. .. ........ 113

Table 4-21: Share of DFW Spending on FAA Funded Contracts . ................ ... .. 113
by NAICS Code

Table 4-22: Aggregated Weighted Availability for FAA Funded Contracts................... 114

Table 4-23: NAICS Code Distribution of Non-Car Rental Concession Contract Dollars......... 115

Table 4-24: Distribution of Contracts in DFW’s Product Market for Non-Car Rental Concession

Contracts by COUNtY . ..ot 116
Table 4-25: NAICS Code Distribution of Non-Car Rental Concession Contract Dollars......... 116

Table 4-26: Distribution of Non-Car Rental Concession Contract Dollars by Race and Gender. . 117
(total dollars)

Table 4-27: Distribution of Non-Car Rental Concession Contract Dollars by Race and Gender. . 118
(share of total dollars)

Table 4-28: Unweighted Availability for Non-Car Rental Concession Contracts .............. 119

Table 4-29: Share of DFW Spending on Non-Car Rental Concession Contracts. . ............. 119
by NAICS Code

Table 4-30: Aggregated Weighted Availability for Non-Car Rental Concession Contracts . .. ... 119
(total dollars)

Table 4-31: NAICS Code Distribution of Car Rental Concession Contract Dollars ............. 120

Table 4-32: Distribution of Contracts in DFW’s Product Market for Car Rental Concession Contracts

in Tarrant and Los Angeles Counties. . ... ... 120

Table 4-33: NAICS Code Distribution of Car Rental Concession Contract Dollars . ............ 121

Table 4-34: Distribution of Car Rental Concession Contract Dollars by Race and Gender . .. ... 121
(total dollars)

Table 4-35: Distribution of Car Rental Concession Contract Dollars by Race and Gender . .. ... 121
(share of total dollars)

Table 4-36: Unweighted Availability for Car Rental Concession Contracts .................. 122

X © 2019 Colette Holt & Associates, All Rights Reserved



Dallas Fort Worth International Airport Disparity Study 2019

Table 4-37: Share of DFW Spending on Car Rental Concession Contracts................... 122
by NAICS Code

Table 4-38: Aggregated Weighted Availability for Car Rental Concession Contracts .......... 122
(total dollars)

Table 5-1: Business FOrmation Rates. .. ... .ot e 129
All Industries, 2012 - 2016

Table 5-2: Business Formation Probabilities Relative to White Males . ..................... 129
All Industries, 2012 - 2016

Table 5-3: Wage Differentials for Selected Groups Relative to White Men.................. 130
All Industries, 2012 - 2016

Table 5-4: Business Earnings Differentials for Selected Groups Relative to White Men........ 130
All Industries

Table 5-5: Business Formation Rates. .. ...t 131
Construction, 2012 - 2016

Table 5-6: Business Formation Probability Differentials for Selected Groups .. .............. 131
Relative to White Men, Construction, 2012 - 2016

Table 5-7: Wage Differentials for Selected Groups Relative to White Men.................. 132
Construction, 2012 - 2016

Table 5-8: Business Earnings Differentials for Selected Groups . .......................... 132
Relative to White Men, Construction, 2012 - 2016

Table 5-9: Business Formation Rates, Construction-Related Services . ......... ... .. ... .... 133
2012 - 2016

Table 5-10: Business Formation Probability Differentials for Selected Groups . .............. 133
Relative to White Men, Construction-related Services, 2012 - 2016

Table 5-11: Wage Differentials for Selected Groups Relative to White Men. ................ 134
Construction-Related Services, 2012 - 2016

Table 5-12: Business Earnings Differentials for Selected Groups Relative to White Men. ... ... 134
Construction-related Services, 2012 - 2016

Table 5-13: Business Formation Rates. . .. .. ..o 135
Goods, 2012 - 2016

Table 5-14: Business Formation Probabilities Relative to White Males .. ................... 135
Goods, 2012 - 2016

Table 5-15: Wage Differentials for Selected Groups Relative to White Men. ................ 136
Goods, 2012 - 2016

Table 5-16: Business Earnings Differentials for Selected Groups Relative to White Men. ... ... 136
Goods, 2012 - 2016

Table 5-17: Business Formation Rates. . ... ... 137
Services, 2012 - 2016

Table 5-18: Business Formation Probability Differentials for Selected Groups . .............. 137
Relative to White Men, Services, 2012 - 2016

Table 5-19: Wage Differentials for Selected Groups Relative to White Men................. 137
Services, 2012 - 2016

Table 5-20: Business Earnings Differentials for Selected Groups Relative to White Men. ... ... 138

Services, 2012 - 2016

© 2019 Colette Holt & Associates, All Rights Reserved Xi



Dallas Fort Worth International Airport Disparity Study 2019

Table 5-21: Business Formation Rates. . .. ..ottt 139
Information Technology, 2012 - 2016

Table 5-22: Business Formation Probability Differentials for Selected Groups............... 139
Relative to White Men, Information Technology, 2012 - 2016

Table 5-23: Wage Differentials for Selected Groups Relative to White Men................. 139
Information Technology, 2012 - 2016

Table 5-24: Business Earnings Differentials for Selected Groups Relative to White Men. . ... .. 140
Information Technology, 2012 - 2016

Table 5-25: 2-Digit NAICS Code Definition of Sector ........... .. .. ... .. 142

Table 5-26: Percentage Demographic Distribution of Sales and PayrollData................ 143
All Industries, 2012

Table 5-27: Demographic Distribution of Sales and Payroll Data — Aggregated Groups. ....... 145
All Industries, 2012

Table 5-28: Disparity Ratios of Firm Utilization Measures. . ............ ... ... ... 146
All Industries, 2012

Table 5-29: Disparity Ratios — Aggregated GroupsS. .. .. ov vttt 147
Construction, 2012

Table 5-30: Disparity Ratios —Aggregated Groups. .. ..ot e 147
Professional, Scientific, and Technical Services, 2012

Table 5-31: Disparity Ratios — Aggregated GroupS. .. .. oo vttt e 148
Goods, 2012

Table 5-32: Disparity Ratios —Aggregated Groups. .. ...t 149
Services, 2012

Table D-1: Industry Percentage Distribution of Contracts by Dollars Paid................... 185
Non-FAA Funded Contracts, All Contracts

Table D-2: Industry Percentage Distribution of Contracts by DollarsPaid .. .............. ... 192
Non-FAA Funded Contracts, Prime Contracts

Table D-3: Industry Percentage Distribution of Contracts by DollarsPaid................... 195
Non-FAA Funded Contracts, Subcontracts

Table D-4: Industry Percentage Distribution of Contracts by DollarsPaid .. ................. 200

Non-Car Rental Concessions, All Contracts

Xii

© 2019 Colette Holt & Associates, All Rights Reserved



.
l. EXECUTIVE SUMMARY

A. Study Methodology and Data

Colette Holt & Associates (CHA) was retained by the Dallas Fort Worth Interna-
tional Airport (“DFW” or “Airport”) to perform a study regarding its Disadvantaged
Business Enterprise (“DBE”), Airport Concession Disadvantaged Business Enter-
prise (“ACDBE”), Minority- and Women-Owned Business Enterprise (“M/WBE)
programs. The methodology for this study embodies the constitutional principles
of City of Richmond v. Croson, Adarand v. Pena, Fifth Circuit Court of Appeals case
law, U.S. Department of Transportation (“USDOT”) guidance, and best practices
for designing race- and gender-conscious and small business contracting pro-
grams. The CHA approach has been specifically upheld by the federal courts. Itis
also the approach developed by Ms. Holt for the National Academy of Sciences
that is now the recommended standard for designing legally defensible disparity
studies.

We determined the Airport’s utilization of DBEs, ACDBEs and M/WBEs during the
years 2012 through 2017; the availability of these firms as a percentage of all firms
in DFW’s geographic and industry market areas; and any disparities between
DFW’s utilization of M/WBE on its locally-funded contracts and M/WBE availabil-
ity. We further analyzed disparities in the wider economy, where affirmative
action is rarely practiced, to evaluate whether barriers continue to impede oppor-
tunities for minorities and women when remedial intervention is not imposed. We
further gathered anecdotal and qualitative data about the experiences of
minority- and women-owned firms in obtaining DFW contracts and associated
contracts and concession opportunities. We evaluated DFW’s programs for con-
formance with constitutional standards, national best practices, and the DBE and
ACDBE program regulations.

Based on the results of these extensive analyses, we made recommendations for
the Airport’s business diversity programs.

B. Legal Standards!

To be effective, enforceable, and legally defensible, a race-based program for pub-
lic sector contracts, regardless of funding source, must meet the judicial test of
constitutional “strict scrutiny”. Strict scrutiny is the highest level of judicial review.

1. Please see Chapter II.
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DFW Airport must meet these tests to ensure its programs remain in legal compli-
ance.

Strict scrutiny analysis has two elements:

1. The government must establish its “compelling interest” in remediating race
discrimination by current “strong evidence” of the persistence of
discrimination. Such evidence may consist of the entity’s “passive
participation” in a system of racial exclusion.

2. Any remedies adopted must be “narrowly tailored” to that discrimination; the
program must be directed at the types and the depth of discrimination
identified.

The compelling governmental interest requirement has been met through two
types of proof:

1. Statistical evidence—disparity analyses—of the underutilization of minority or
women firms by the agency and/or throughout the agency’s geographic and
industry market area compared to their availability in the market area.

2. Anecdotal evidence of race- or gender-barriers to the full and fair
participation of minority- and women-owned firms in the market area and in
seeking contracts with the agency. Anecdotal data can consist of interviews,
surveys, public hearings, academic literature, judicial decisions, legislative
reports, and other information.

The narrow tailoring prong has been met by satisfying five factors to ensure that
the remedy “fits” the evidence:

1. The necessity of relief;

2. The efficacy of race-neutral remedies at overcoming identified
discrimination;

3. The flexibility and duration of the relief, including the availability of waiver
provisions;

4. The relationship of numerical goals to the relevant market; and
5. The impact of the relief on the rights of third parties.

Classifications not based upon a suspect class (race, ethnicity, religion, national
origin or gender) are subject to the lesser standard of review called “rational basis”
scrutiny. Thus, preferences for persons with disabilities or veteran status may be
enacted with vastly less evidence than that required for race- or gender-based
measures meant to combat historic discrimination.

To meet strict scrutiny, studies have been conducted to gather the statistical and
anecdotal evidence necessary to support the use of race- and gender-conscious
measures to combat discrimination. These are commonly referred to as “disparity
studies” because they analyze any disparities between the opportunities and

2 © 2019 Colette Holt & Associates, All Rights Reserved



Dallas Fort Worth International Airport Disparity Study 2019

experiences of minority- and women-owned firms and their actual utilization com-
pared to White male-owned businesses. Quality studies also examine the ele-
ments of the agency’s program to determine whether it is sufficiently narrowly
tailored. This Report meets these tests.

C. Study Findings

1. DFW'’s Business Diversity Programs2

The Airport administers four business diversity programs to promote competi-
tive and fair contracting opportunities: (a) the Disadvantaged Business Enter-
prise (“DBE”) Program, (b) the Airport Concessions DBE (“ACDBE”) Program; (c)
the Minority- and Women-Owned Business Enterprise (“M/WBE”) Program
and (d) the Small Business Enterprise (“SBE”) Program. The Business Diversity
and Development Department (“BDDD”) is responsible for the overall imple-
mentation of the programs, working closely with user departments and Airport
officials.

a. DFW'’s Disadvantaged Business Enterprise Program

As a recipient of US Department of Transportation (“USDOT”) funds
through the Federal Aviation Administration (“FAA”), DFW is required, as a
condition of receipt, to implement a DBE program in compliance with 49

C.F.R. Part 26.3 The Airport administers a DBE Program Plan based upon
the samples and guidance from the USDOT. This Plan was approved by the
FAA in 2013 and contains all the required elements. As part of the Plan,
DFW is required to submit a triennial DBE goal to the FAA, which is cur-
rently 21 percent. The Vice President of the Business Diversity and Devel-
opment Department (“BDDD”) serves as DFW’s DBE Liaison Officer
(“DBELO”) and is responsible for implementing all aspects of the DBE pro-
gram.

BDDD sets contract-specific goals based on the scope of work, the location
of the work, and the availability of DBEs to perform the particular type of
work in setting contract goals.

DFW is a non-certifying member of the Texas Unified Certification Program
(“TUCP”). The TUCP includes six certifying agencies that have executed a
memorandum of agreement to perform DBE certifications for the State of
Texas. Certification decisions are based upon the eligibility standards set
forth in Part 26. To qualify for DBE certification, an applicant firm must

2. Please see Chapter Ill.
3. 49 C.F.R. §§ 26.3 and 26.21.
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demonstrate that it is a for-profit small business concern, at least 51 per-
cent owned and controlled by socially and economically disadvantaged
individuals. DFW maintains a directory that includes certified firms for
each of its business diversity programs.

DFW follows the Good Faith Effort (“GFE”) guidance set forth in Appendix A
of Part 26 as its reference and guide for evaluating all GFEs. The bidder/
offeror Schedule of DBE Participation is required as a matter of responsive-
ness. The bidder/offeror, including DBEs, must meet the DBE contract goal
or document adequate good faith efforts (“GFEs”) to do so. Prime contrac-
tors must make GFEs to replace a DBE that is terminated or that has other-
wise failed to complete its work on a contract with another DBE, to the
extent required to meet the contract goal.

In conformance with Part 26, prompt payment and release of retainage
obligations are set forth in all FAA assisted contracts. A finding of non-pay-
ment constitutes a material breach of contract. The Airport performs
interim audits of contract to review payments to DBE subcontractors to
ensure that the actual amount paid to DBE subcontractors equals or
exceeds the dollar amounts stated in the commitment. DFW uses the
B2Gnow electronic data collection and monitoring system to track pay-
ments.

DFW conducts commercially useful function (“CUF’) reviews. Consider-
ations include the scope of work, management, work performance, and on-
site equipment to determine whether the DBE is an independent business
performing, managing, and supervising the work specified in its contract. A
non-exhaustive list of DBE GFEs is set forth in the specifications, the con-
tent of which is derived from Appendix A of Part 26.

DFW provides a variety of outreach and training opportunities, as well as
financial/technical assistance for DBEs. It conducts industry-specific out-
reach as well as meet and greet sessions. The Airport also partners with
community organizations to build an airport that reflects the communities
and customers it serves.

b. DFW’s Airport Concessions Disadvantaged Business Enterprise Program

Since DFW operates a large hub primary airport, it is required to establish
an Airport Concession Disadvantaged Business Enterprise (“ACDBE”) pro-
gram in accordance with 49 C.F.R. Part 23 (“Part 23”). DFW’s revised
ACDBE Program and Policy was approved by the FAA in 2013. The Vice
President of BDDD is the Airport Concession Disadvantaged Business Enter-
prise Liaison Officer (“ACDBELO”). For federal fiscal years 2017-2020, the
ACDBE goal for non-car rental concession contracts is 33 percent and the
ACDBE goal for car rental concession contracts is one percent.
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To be certified as an ACDBE, an applicant firm must meet the Part 26 eligi-
bility standards as well as the following Part 23 business size requirements.
As with the DBE program, DFW accepts the certification of the TUCP.

DFW applies policies similar to the DBE program for GFEs, CUF reviews,
substitutions, and other program elements, to the ACDBE program.

C. DFW'’s Minority- and Women-Owned Business Enterprise Program

DFW'’s M/WBE Program for its locally-funded contracts is contained in the
2012 M/WBE Policy Statement and is based upon the Airport’s 2010 Avail-
ability and Disparity Study. BDDD is responsible for the implementation of
the M/WBE program. BDDD may adjust annual goals to ensure they are
based on strong evidence. The goal must be based on the total dollars
spent annually for construction and construction-related professional ser-
vices contracts and the availability of MBEs and WBEs to perform these
contracts.

i. Eligibility Requirements for the M/WBE Program

DFW provides stringent criteria for participation in the M/WBE pro-
gram. A Minority Business Enterprise (“MBE”) is defined as a “for-
profit” independent business concern, at least 51 percent owned and
controlled by one or more U.S. citizen(s) or lawfully-admitted perma-
nent resident(s) that are members of the following groups: Black Amer-
icans, Hispanic Americans, Asian Pacific Americans, Subcontinent Asian
Americans, or Native Americans. A Women Business Enterprise
(“WBE”) is defined as a “for-profit” independent business concern, at
least 51 percent owned and controlled by one or more U.S. citizen(s) or
lawfully-admitted permanent resident(s) who is female.

Qualifying firms must establish a place of business within DFW’s market
area at the time that the firm is submitted for credit toward a contract
goal. The firm’s owner must possess the requisite training and exper-
tise to perform the main functions of the firm, and where required,
have a license or certification issued in his or her name. A firm receives
certification in the appropriate North American Industry Classification
System (“NAICS”) code(s) for its work type(s) or industry. As firms grow
and expand, they are afforded the opportunity to request additional
NAICS codes. DFW maintains a current directory of MBEs and WBEs.
Bidders are required to use the directory to assist them in locating qual-
ifying firms for the work required on the contract.

In order for its participation to be counted toward a contract-specific
goal, the MBE or WBE must be certified at the time of bid/proposal
submission by the North Central Texas Regional Certification Agency,
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the Dallas Fort Worth Minority Supplier Council, the Women’s Business
Council Southwest, the State of Texas Small Business Enterprise Pro-
gram, the Texas Unified Certification Program, or the Small Business
Administration’s 8(a) Certification Program.

Setting M/WBE Goals

Since the 2010 Disparity Study failed to find sufficient evidence of dis-
crimination against White females in DFW’s construction market, they
are not included in remedial goals for construction in the M/WBE Pro-
gram. Contract goals on construction contracts are set for only racial
and ethnic minorities. For each fiscal year, BDDD may establish an
annual aspirational percentage for overall MBE prime and subcontract
participation on construction contracts and overall M/WBE participa-
tion on Construction-related Professional Services Contracts (Architec-
tural and Engineering). The aspirational goal is adjusted by BDDD on an
annual basis based upon the most accurate availability data available.

The procurement of goods and services are subject to different guide-
lines based upon the industry value of the purchase and the circum-
stances under which a procurement is made. BDDD evaluates each
locally-funded contract to determine the best method to enhance M/
WBE participation to be counted towards the achievement of annual
Small Business Enterprise (“SBE”) or M/WBE goals and other program
objectives.

BDDD reviews each bid or proposal for suitability for setting contract
goals. The contract goal is not intended to function as a quota or set-
aside. There must be at least three available MBEs or WBEs in the
anticipated subcontractable scopes of work and located in DFW'’s mar-
ket area. Only certified firms are counted towards satisfaction of M/
WBE goals.

For contracts with an estimated value between $3,000.00 and
$50,000.00, bids or quotes must be solicited from two firms certified as
Historically Underutilized Businesses (“HUBs”) by the State of Texas.
Contractors must also contact and solicit bids from at least two SBEs
and/or M/WBEs.

For contracts with an estimated value greater than $50,000.00, the Pro-
curement and Materials Management (“PMM”) Department, collabo-
rating with BDDD, reviews all requests to establish goals. DFW also
requires that PMM contact two SBEs to make them aware of the oppor-
tunity.
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Based on the 2010 Disparity Study, the Airport established a program to
set contract goals on construction contracts for only racial and ethnic
minorities; White women are not eligible to be counted towards goals.
For each fiscal year, BDDD may establish an annual aspirational percent-
age for overall MBE prime and subcontract participation on construc-
tion contracts.

BDDD sets goals on a contract-by-contract basis to reflect the relative
availability of M/WBEs to perform commercially useful functions. M/
WBE prime contractors may count 100 percent of their self-perfor-
mance. DFW uses the provisions in 49 C.F.R. § 26.55 for counting pur-
poses.

For each fiscal year, BDDD establishes an annual aspirational goal for
overall M/WBE participation on architectural and engineering (“A & E”)
contracts. BDDD also establishes goals on A & E projects on a contract-
by-contract basis. Factors considered, included the relative availability
of these firms to perform a commercially useful function on the specific
contract. All certified M/WBEs are eligible to be counted towards
credit for meeting goals on these contracts.

iii. Meeting M/WBE Program Requirements

Contractors are encouraged to attend “How to Do Business with the
Airport” seminars, as well as industry-specific outreach meetings and
pre-bid/pre-proposal meetings.

The specific goal for a contract is stated in the Advertisement and Invi-
tation for Bid and is established by DFW’s policies.

Submission of the Intent to Perform as a Subcontractor form for each
M/WBE firm constitutes a representation by the contractor that it
believes the M/WBE to be certified and that it has a place of business in
DFW’s market area. This form must list all subcontractors on the proj-
ect and detail the preliminary percentage and dollar commitment of
the contractor to M/WBE participation. For contracts involving alterna-
tive delivery methods (e.g., Design-Build or Construction Management-
at-Risk), BDDD may determine the requirements to address the goal by
means of a compliance plan, or alternative demonstration of good faith
efforts (“GFEs”).

A contractor must either meet the contract goal or demonstrate its
GFEs to do so. BDDD will consider only those documented efforts that
occurred prior to the GFE submission. Contractors must make GFEs in
conformance with the DBE program regulations.
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The contractor has a continuing obligation as a covenant of perfor-
mance to meet the utilization goal to which it committed at contract
award, inclusive of change orders, amendments, and modifications. If
the contractor, during contract performance, must replace a firm for
any reason, it is obliged to follow DFW's provisions governing substitu-
tion and to document GFEs to meet its original contractual commit-
ment.

All covered contractors must comply with the Texas Prompt Payment
Act. All invoices in compliance with contract payment terms and condi-
tions are to be paid within 30 days of receipt.

As with the DBE and ACDBE programs, BDDD determines whether the
certified firm is performing a commercially useful function (“CUF”). A
firm performs a CUF when it is responsible for a discrete task or
sequence of tasks using its own forces or by proactively supervising on-
site execution of tasks. A firm must be certified in the North American
Industry Classification System (“NAICS”) code(s) for the scope of work
performed, in order for the prime contractor to receive credit towards
meeting the applicable goal. Work that a certified firm subcontracts to
a non-certified firm does not count for DBE credit.

A CUF audit is performed to determine the appropriate credit for work
performed by the MWSBE to prevent fraud and to ensure program
integrity. DFW uses a CUF Worksheet that requires reviewers to answer
specific questions.

DFW’s Audit Services Department provides audit assistance, as neces-
sary, to determine compliance with M/WBE business processes. It
assesses and makes recommendations (when requested) on the utiliza-
tion of M/WBEs, including but not limited to, allegations of fraud.

Failure to meet M/WBE contractual commitments or any other aspect
of program requirements, constitutes a material breach of contract and
entitles the Airport to exercise contract remedies, program require-
ments, or applicable law.

Capacity Building, Training and Outreach Activities

A major objective of DFW’s programs is to build the capacity of certified
firms. DFW offers a robust litany of programs that provide training and
outreach for M/WBEs. Topics include joint venture agreements, the
procurement process, DFW audits, succession planning and business
valuation solutions. The Airport also conducts networking sessions,
luncheons, informational meetings, and pre-bid conferences.

Race- and gender-neutral measures include:
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e The Meet and Greet Program, which offers an introduction to
DFW goods and services.

e The LiftFund program, in which DFW partners with LiftFund and
National Insurance Consultants to offer a Technical Assistance/
Loan Pilot Program to provide instruction, training, technical
assistance, and support services to M/WBEs currently doing
business with DFW and workshops on capital options and business
loans.

e The Rolling Owner Controlled Insurance Program that provides
safety management, site control, insurance cost savings, and the
ability to mitigate losses for contractors and includes application
of coverage to multiple and sizeable construction projects.

e The Capacity Building Alliance Program, which is a volunteer
mentor protégé program for DFW’s Terminal Renewal and
Improvement Program. This program provides select contractors
with one-on-one technical training and resources.

e Minority Chamber/Advocacy Organization Partnerships to increase
the success of DFW’s community outreach program.

e The Capital Assistance and Bonding Program, which offers
workshops on business planning and management; banking,
finance and access to capital; and principles of accounting and
financial statements.

e The Champions of Diversity Award that honor companies that
partner with DFW and go above and beyond in advancing diversity
and inclusion.

d. DFW’s Small Business Enterprise Program

In addition to the M/WBE program, BDDD administers a race- and gender-
neutral Small Business Enterprise (“SBE”) Program for locally funded con-
struction contracts under $1 million and for professional and non-profes-
sional services. DFW added the SBE program to its existing programs in
2012 based upon the 2010 supplement to the Disparity Study, which failed
to find sufficient evidence of discrimination to support a race- and gender-
conscious program for these types of contracts.

An SBE is a small business concern as defined in the Small Business Admin-
istration regulations that also does not exceed the cap on average annual
gross receipts specified in the DBE program. Only firms certified at the
time of bid/proposal by an agency recognized by DFW are eligible for par-
ticipation in the SBE program and can be counted towards meeting the goal
for purposes of determining contract award. BDDD maintains listings of
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certified SBEs by industry codes. These listings are used to notify SBEs of
business opportunities and assist vendors to satisfy SBE requirements.

Regardless of certification by a recognized agency, the SBE must be an inde-
pendent business and cannot be an affiliate of a large business. DFW has
the sole discretion to determine eligibility.

Bidders must submit a properly completed SBE certificate or letter at the
time of bid/proposal submission, with all required attachments, for all SBEs
proposed to be used as subcontractors or suppliers to meet goals. Post
award, a contractor is able to count SBEs, certified during the performance
of the contract, towards its SBE contractual commitment once documenta-
tion concerning such certification is submitted to BDDD. When an SBE par-
ticipates on a contract, the contractor must count only the value of the
work actually performed by the SBE towards the contract-specific goal.

BDDD reviews each eligible bid or proposal to determine whether to set a
contract-specific goal using the same criteria as for the other programs.
The Airport likewise applies the same GFE, CUF counting and other stan-
dards and processes as the M/WBE program.

DFW offers a wide range of technical assistance and business development
resources to SBEs, including capital assistance; bonding assistance and sup-
port resources; and guidance with general administrative issues, personnel
management, invoicing, preparation of business plans, change orders and
project budgets.

DFW’s SBE program initiatives include:

e SBE Legal Services Initiative to promote growth of SBE certified law
firms practicing in aviation-related industries.

* Technical and Business Development Resources offering a wide range
of technical assistance and business development resources such as
capital and bonding assistance and support resources.

e Subcontractor Mobilization Payments to account with preparatory
work necessary to the movement of subcontractor personnel,
equipment, supplies and incidentals to the project site.

Experiences with DFW’s DBE, M/WBE and SBE Programs

To explore the impacts of race- and gender-neutral contracting policies and
procedures and the implementation of DFW’s DBE, M/WBE and SBE pro-
grams, we interviewed 154 individuals, including business owners, stake-
holder representatives and Airport staff, about their experiences and
solicited their suggestions for changes.

10
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Obtaining Work on Airport Projects: D/M/WBEs generally reported that the
programs work well and that the Airport and BDDD are committed to inclu-
sion and diversity. Ensuring the continuity of program operations and com-
mitment to the programs was mentioned as a concern by some
participants. Contract goals were reported to be essential to minority- and
women-owned firms’ ability to obtain work on DFW contracts and associ-
ated subcontracts.

Access to information: Participants generally lauded the Small Business
Diversity and Development Department. D/M/WBEs felt that they were
able to access information through this department.

Technical Assistance and Supportive Services: More targeted and detailed
help to navigate the Airport’s processes and requirements was suggested
by many attendees. Access to capital was a major impediment to doing any
public work and the size of DFW jobs increases that challenge.

Contracting processes and requirements: Airport projects are often very
large and complex. This was reported to be a disincentive to small firms to
seek DFW contracts. Unbundling projects, providing longer lead times and
simplifying requirements would assist these businesses to take on some
DFW work. More attention to reducing barriers to small firms was recom-
mended by many interview participants. Insurance requirements were
another barrier to the ability of small firms to submit bids or proposals.

Payments: Complaints of slow payments came from all types of firms. This
seemed to be a universal concern, mostly unrelated to race or gender. This
issue is particularly acute for subcontractors at lower tiers of performance
(that is, subcontractors to subcontractors). Change orders and delays
during contract performance were especially problematic.

Meeting Contract Goals: Although not always easy, most prime vendors
reported that they have been able to meet DFW’s DBE, M/WBE, and SBE
goals. Many prime vendors felt that the contract goals were often too high
and placed them at uncompensated risk. The good faith efforts process
was reported to be so cumbersome and the timing so tight that it is not a
realistic option to reduce risk. A representative from a large, national firm
offered a different view. Finding qualified certified firms is often challeng-
ing for prime contractors and consultants and may cost the prime contrac-
tor money. Some prime vendors reported it is difficult to substitute a non-
performing certified firm. Some large firms expressed frustration that
minority- and women-owned businesses do not aggressively market their
services. One solution proposed by several general contractors is to allow
multiple certifications to count towards goals on locally-funded contracts.
Counting dollars to suppliers at 100 percent on non-FAA funded jobs was
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another idea (the DBE program regulations require suppliers to be counted
at 60 percent).

f. Experiences with DFW’s ACDBE Program

Overall, both ACDBEs and prime concessionaires agreed that DFW’s ACDBE
program has created opportunities for minorities and for women. A few
ACDBEs disagreed and believe BDDD does not protect their financial inter-
ests. Others reported that they were paid timely. The size of concession
packages was a barrier to ACDBE participation as prime concessionaires.

2. Utilization, Availability and Disparity Analyses4

CHA analyzed contract data for the years 2012 through 2017 for DFW’s FAA
and non-FAA funded contracts and concession contracts. Strict constitutional
scrutiny and the DBE and ACDBE program regulations require that a recipient
limit its race-based remedial program to firms doing business in its product
and geographic markets. To conduct this analysis, we constructed all the fields
necessary for our analysis where they were missing in the Airport’s contract
records (e.g., industry type; zip codes; NAICS codes of prime contractors and
subcontractors; non-Disadvantaged Business Enterprise (“DBE”) subcontractor
information, including payments, race, gender; etc.). The resulting Final Con-
tract Data File (“FCDF”) for analysis contained four subsets: non-FAA funded
contracts; FAA funded contracts; non-car rental concessions; and car rental
concessions. The non-FAA funded contracts subset contained 163 contracts
with a net paid amount of $1,738,946,324; subcontractors received 1,523 con-
tracts. Prime contractors received $306,558,747 of the net paid amount; sub-
contractors received $1,432,387,591 of the net paid amount. The FAA funded
contracts subset contained five contracts with a net paid amount of
$57,731,839; subcontractors received 41 contracts. Prime contractors
received $31,902,995 of the net paid amount; subcontractors received
$25,828,844. of the net paid amount. The non-car rental concessions con-
tracts subset contained 1,054 contracts with a net paid amount of
$2,084,819,161. The car rental concessions contracts subset contained 88
contracts with a net paid amount of $1,517,844,326.

The FCDF was used to determine the geographic and product markets for the
analyses, to estimate the utilization of M/WBEs on non-FAA funded contracts;
DBEs on FAA funded contracts; and ACDBEs on concession contracts. The
FCDF was also used to calculate M/WBE, DBE and ACDBE availability in the Air-
port’s marketplace by funding source and contract type.

4. Please see Chapter IV.
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We analyzed data by funding source, i.e., non-FAA funded contracts; FAA
funded contracts; and concessions contracts. This delineation was to assist
DFW with meeting its obligations for goal submission under 49 C.F.R. Part 26
and Part 23.

We first determined DFW’s product market for each funding source. The fol-
lowing table presents the NAICS codes, the label for each NAICS code, and the
industry percentage distribution of spending across NAICS codes, and by type
of contract.

a. Non-FAA Funded Contracts

Table 1-1: Industry Percentage Distribution of Contracts by Dollars Paid
for Non-FAA Funded Contracts

Cumulative
Pct Total
Contract

Pct Total
Contract
Dollars

NAICS Code Description

Dollars

236220 Commercial and Institutional Building Construction 21.3% 21.3%
238210 (E:I(;erf:rr;ccatlofsontractors and Other Wiring Installation 17 3% 38 6%
238120 Structural Steel and Precast Concrete Contractors 10.0% 48.6%
238220 Plumbing, Heating, and Air-Conditioning Contractors 9.9% 58.6%
238310 Drywall and Insulation Contractors 4.2% 62.8%
562910 Remediation Services 4.0% 66.8%
238910 Site Preparation Contractors 3.8% 70.6%
541330 Engineering Services 3.5% 74.1%
488119 Other Airport Operations 2.7% 76.8%
236210 Industrial Building Construction 1.5% 78.3%
238130 Framing Contractors 1.4% 79.7%
238150 Glass and Glazing Contractors 1.3% 81.0%
237310 Highway, Street, and Bridge Construction 1.2% 82.2%

TOTAL 100.0%2

a. Agency spending across an additional 149 NAICS codes comprised 17.8 percent of all spending. A

chart of all of these NAICS codes are in Appendix D.

Source: CHA analysis of DFW data.
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To determine the relevant geographic market area for each funding source,
we applied the well accepted standard of identifying the firm locations that
account for at least 75 percent of contract and subcontract dollar payments

in the contract data file.> Location was determined by ZIP code and aggre-
gated into counties as the geographic unit.

The State of Texas contained 91.4 percent of the contract dollars in this
market. Table 1-2 lists how these dollars were distributed across counties

in Texas.

Table 1-2: Distribution of Contracts in DFW’s Product Market
for Non-FAA Funded Contracts across Texas Counties

Pct Total Contract

Cumulative Pct

State/County Dollars Total Contract
Dollars
Dallas 61.9% 61.9%
Tarrant 25.7% 87.6%
Denton 6.4% 94.0%
Collin 1.6% 95.5%
Johnson 0.9% 96.5%
Wise 0.7% 97.2%
Upshur 0.4% 97.6%
Grayson 0.4% 98.1%
Harris 0.3% 98.4%
Ellis 0.3% 98.7%
Rockwall 0.3% 99.0%
Bexar 0.2% 99.2%
Wilson 0.2% 99.4%
Travis 0.2% 99.5%
Lubbock 0.1% 99.7%
Parker 0.1% 99.8%
Hunt 0.1% 99.8%
Kaufman 0.1% 99.9%

5.

National Academies of Sciences, Engineering, and Medicine 2010, Guidelines for Conducting a Disparity and Availability
Studly for the Federal DBE Program. Washington, DC: The National Academies Press. https://doi.org/10.17226/14346.

(“National Disparity Study Guidelines”), p. 49.
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Cumulative Pct

Pct Total Contract

State/County Dollars TotaI\)I Contract
ollars
Van Zandt 0.0% 99.9%
Fort Bend 0.0% 99.9%
Austin 0.0% 100.0%
Henderson 0.0% 100.0%
Gregg 0.0% 100.0%
Navarro 0.0% 100.0%
Montgomery 0.0% 100.0%
Wichita 0.0% 100.0%

TOTAL 100.0%

Source: CHA analysis of DFW data.

Having determined the Airport’s product and geographic market area for
non-FAA funded contracts (and, therefore, the agency’s constrained prod-
uct market), the next step was to determine the dollar value of the

agency’s utilization of M/WBEs® as measured by payments to prime firms
and subcontractors and disaggregated by race and gender. DFW did not
collect data for all non-M/WBE subcontractors, as well as other records
critical for the study. We therefore had to obtain missing data from prime
vendors, a lengthy process, as well as reconstruct other contract records,
including researching the race and gender ownership of subcontractors
and assigning NAICS codes to those firms.

Table 1-3 presents the distribution of contract dollars by all industry sec-
tors. Chapter IV provides detailed breakdowns of these results.

Table 1-3: Distribution of Non-FAA Funded Contract Dollarsby Race and Gender
(share of total dollars)

Native White

Non-

Black  Hispanic  Asian American Women M/WBE M/WBE Total
236210 2.6% 34.2% 0.0% 0.0% 2.7% 39.4% 60.6% 100.0%
236220 2.4% 26.4% 0.5% 0.0% 0.1% 29.4% 70.6% 100.0%
237130 0.0% 78.9% 0.0% 0.0% 21.1% 100.0% 0.0% 100.0%
6. We use the term “M/WBEs” to include firms owned by racial or ethnic minorities and white females that are not certi-
;‘Leg;;pl\t/le/rvl\{?Es by an agency recognized by the Airport. This casts the “broad net” required by the courts, as discussed
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Black  Hispanic  Asian Arl\rlmaetrii‘é Zn ‘A\% l:;t:n M/WBE Ml\/IS\r;éE Total
237310 0.0% 7.6% 0.0% 0.0% 19.6% 27.3% 72.7% 100.0%
238120 10.4% 32.6% 0.0% 0.8% 9.2% 53.0% 47.0% 100.0%
238130 0.6% 85.9% 3.9% 0.0% 0.0% 90.3% 9.7% 100.0%
238150 0.0% 52.5% 0.2% 0.0% 29.5% 82.1% 17.9% 100.0%
238210 3.2% 26.2% 0.0% 0.8% 9.5% 39.8% 60.2% 100.0%
238220 2.4% 4.1% 4.0% 2.0% 18.9% 31.4% 68.6% 100.0%
238290 0.0% 62.7% 0.0% 0.0% 7.0% 69.7% 30.3% 100.0%
238310 0.0% 2.7% 8.7% 0.0% 6.5% 17.9% 82.1% 100.0%
238910 17.0% 29.5% 1.7% 0.0% 17.1% 65.3% 34.7% 100.0%
334220 0.0% 0.0% 0.0% 0.0% 1.6% 1.6% 98.4% 100.0%
488119 5.0% 0.0% 0.0% 0.0% 1.2% 6.2% 93.8% 100.0%
518210 0.0% 0.3% 0.0% 0.0% 99.7% 100.0% 0.0% 100.0%
541330 19.1% 4.6% 6.8% 0.0% 4.3% 34.8% 65.2% 100.0%
541512 0.0% 0.0% 0.0% 0.0% 4.7% 4.7% 95.3% 100.0%
561320 2.1% 33.0% 12.3% 0.0% 52.3% 99.7% 0.3% 100.0%
562910 0.0% 21.2% 0.0% 5.6% 6.3% 33.1% 66.9% 100.0%
812930 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
Total 4.5% 23.0% 1.5% 0.8% 8.9% 38.8% 61.2% 100.0%

61.2% 100.0%

Source: CHA analysis of DFW data.

Using the “custom census” approach to estimating availability and the fur-
ther assignment of race and gender using the FCDF, Master Directory and
other sources, we determined the aggregated availability of M/WBEs,

weighted7 by DFW’s spending in its geographic and industry markets, to be
31 percent for non-FAA funded contracts. Table 1-4 presents the weighted

7. For purposes of goal setting, the availability estimates should be weighted by the agency’s actual spending patterns, as
determined by the NAICS codes it utilized. Weighting availability results is a more accurate picture of what firms are
available to participate in the agency’s opportunities. For example, high availability in a code in which minimal dollars
are spent would give the impression that there are more D/M/WBEs that can perform work on agency contracts than
are actually ready, willing and able. Conversely, a low availability in a high dollar scope would understate the potential
dollars that could be spent with D/M/WBEs. This is why the USDOT “Tips for Goal Setting” urge recipients to weight their
headcount of firms by dollars spent. See https://www.transportation.gov/osdbu/disadvantaged-business-enterprise/
tips-goal-setting-disadvantaged-business-enterprise.
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availability data for all product sectors combined for the racial and gender
categories.

Table 1-4: Aggregated Weighted Availability for Non-FAA Funded Contracts

Black Hispanic Asian NI White M/WBE LU

American Women M/WBE

8.0% 9.3% 3.0% 1.1% 9.6% 31.0% 69.0% 100.0%

Source: CHA analysis of DFW data; Hoovers; CHA Master Directory.

To meet the strict scrutiny test that requires that all groups must have suf-
fered discrimination in DFW’s markets to be eligible for credit towards
meeting M/WBE contract goals, we next calculated disparity ratios compar-
ing the Airport’s utilization of M/WBEs as prime contractors and subcon-
tractors to the availability of these firms in its market areas. Table 1-5
presents these results for non-FAA funded contracts.

Table 1-5: Disparity Ratios by Demographic Group
Non-FAA Funded Contracts

. . . Native White Non-
Black Hispanic AE American  Women M/WBE M/WBE
Disparit .
Ratfo Y 56.9%" 248.5% | 50.8%F 70.8%" 91.9% 124.9% | 88.8%
Source: CHA analysis of DFW data.
¥ Indicates substantive significance
**Indicates statistical significance at the 0.01 level®
We performed similar analyses for FAA funded contracts; car rental conces-
sion contracts; and non-car rental concessions contracts, as detailed in the
tables below.
8. Appendix C discusses the meaning and role of statistical significance.
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b. FAA Funded Contracts

Table 1-6: Industry Percentage Distribution of Contracts by Dollars Paid for
FAA Funded Contracts, All Contracts

N retTol Gy

NAICS Code Description ngltlgz::t Contract

Dollars
236220 Commercial and Institutional Building Construction 54.6% 54.6%
541330 Engineering Services 16.1% 70.7%
938210 Efrf;[rr;ccatgfsntractors and Other Wiring Installation 3.7% 79 4%
238220 Plumbing, Heating, and Air-Conditioning Contractors 4.9% 84.3%
335312 Motor and Generator Manufacturing 2.4% 86.7%
212312 Crushed and Broken Limestone Mining and Quarrying 2.2% 88.9%
238120 Structural Steel and Precast Concrete Contractors 1.5% 90.4%
811412 Appliance Repair and Maintenance 1.5% 91.9%
327320 Ready-Mix Concrete Manufacturing 1.3% 93.2%
484220 Esceaclialized Freight (except Used Goods) Trucking, 1.0% 94.2%
488119 Other Airport Operations 0.9% 95.1%
331110 Iron and Steel Mills and Ferroalloy Manufacturing 0.9% 95.9%
236210 Industrial Building Construction 0.9% 96.8%
238910 Site Preparation Contractors 0.7% 97.5%
332613 Spring Manufacturing 0.6% 98.1%
237310 Highway, Street, and Bridge Construction 0.6% 98.7%
237990 Other Heavy and Civil Engineering Construction 0.4% 99.1%
238990 All Other Specialty Trade Contractors 0.4% 99.5%
541380 Testing Laboratories 0.4% 99.9%
324121 Asphalt Paving Mixture and Block Manufacturing 0.0% 100.0%
561730 Landscaping Services 0.0% 100.0%

TOTAL 100.0%

Source: CHA analysis of DFW data.
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Table 1-7: Distribution of Contracts in DFW’s Product Market
for FAA Funded Contracts

Cumulative Pct

Pct Total Contract Total Contract

State/County

Dollars Dollars
Dallas 61.6% 61.6%
Denton 29.1% 90.7%
Tarrant 7.6% 98.3%
Collin 0.9% 99.2%
Williamson 0.7% 99.8%
Johnson 0.1% 99.9%
Rockwall 0.0% 100.0%
Harris 0.0% 100.0%

TOTAL 100.0%

Table 1-8: Distribution of FAA Funded Contract Dollars by Race and Gender
(share of total dollars)
White

Native

Source: CHA analysis of DFW data.

NAICS Black Hispanic  Asian American Women [1]:13

212312 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
236220 0.0% 27.3% 0.0% 0.0% 0.0% 27.3% 72.7% 100.0%
237310 0.0% 0.0% 0.0% 0.0% 48.4% 48.4% 51.6% 100.0%
238120 0.0% 0.0% 0.0% 0.0% 67.8% 67.8% 32.3% 100.0%
238210 85.1% 9.9% 0.0% 0.0% 0.0% 95.0% 5.0% 100.0%
238220 0.0% 92.1% 0.0% 0.0% 7.9% 100.0% 0.0% 100.0%
238910 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
238990 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0% 0.0% 100.0%
324121 100.0% 0.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0%
327320 0.0% 0.0% 0.0% 0.0% 100.0% 100.0% 0.0% 100.0%
484220 0.0% 100.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0%
488119 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0% 0.0% 100.0%
541330 0.0% 3.2% 0.0% 0.0% 0.0% 3.2% 96.8% 100.0%
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Native White

NAICS Black Hispanic  Asian American Women DBE
541380 100.0% 0.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0%
811412 0.0% 0.0% 0.0% 0.0% 100.0% | 100.0% 0.0% 100.0%

8.3% 22.5% 0.0% 6.0% 36.9% 63.1%
Source: CHA analysis of DFW data.

Table 1-9: Aggregated Weighted Availability for FAA Funded Contracts®

Native White

Hispanic Asian Non-DBE

American Women

9.6% 8.4% 2.7% 1.8% 9.6% 32.2% 67.8% 100.0%

Source: CHA analysis of DFW data; Hoovers; CHA Master Directory.

C. Non-Car Rental Concession Contracts

We performed a similar analysis for non-car rental concession contracts.
Table 1-10 presents the dollar value of these contracts.

Table 1-10: Industry Percentage Distribution of Contracts by Dollars Paid
for Non-Car Rental Concession Contracts

Pct Total ngt#g:;\:e
NAICS Code Description Contract C
ontract
Dollars

Dollars
722310 Food Service Contractors 54.3% 54.3%
451212 News Dealers and Newsstands 9.9% 64.2%
523130 Commodity Contracts Dealing 7.5% 71.8%
453220 Gift, Novelty, and Souvenir Stores 7.2% 78.9%
445310 Beer, Wine, and Liquor Stores 4.4% 83.3%
445120 Convenience Stores 2.4% 85.7%
443142 Electronics Stores 2.2% 87.9%
722213 Snack and Nonalcoholic Beverage Bars 1.4% 89.3%

9. M/WBE availability consists of minority- and women-owned firms. The Airport’s SBE program does include small white

male-owned firms; these firms are included in the non-M/WBE category.
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Pct Total ngt#g:;\:e
NAICS Code Description Contract C
ontract
Dollars
Dollars
722110 Full-Service Restaurants 1.1% 90.4%
445292 Confectionery and Nut Stores 1.1% 91.5%

100.0%*

a. Agency spending across an additional 32 NAICS codes comprised 8.5 percent of all spending. A chart
of all of these NAICS codes are in Appendix D.

Source: CHA analysis of DFW data.

The State of Texas contained 87.3 percent of all contract dollars. Of these
dollars, the counties listed in Table 1-11 contained 96.2 percent of the in-
state dollars. These 6 Texas counties constituted the geographic market.

Table 1-11: Distribution of Contracts in DFW’s Product Market for Non-Car
Rental Concession Contracts by County

Cumulative Pct
Total Contract

Pct Total Contract

Dollars

Dollars
Dallas 39.6% 39.6%
Tarrant 36.4% 76.0%
Harris 8.6% 84.6%
Midland 5.4% 90.1%
Denton 3.1% 93.2%
Collin 3.0% 96.2%

U 100.0%*

a. Three other counties contained just 3.8 percent of the
state spending.

Source: CHA analysis of DFW data.

Table 1-12 represents the results of our analysis of the Airport’s utilization
by contract dollars for Non-Car Rental Concessions.
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Table 1-12: Distribution of Non-Car Rental Concessions Contract Dollars by Race
and Gender

(share of total dollars)

Native White
American Women

Black Hispanic  Asian

445120 42.7% 12.5% 0.0% 0.0% 0.0% 55.2% 44.8% 100.0%
445292 1.5% 86.9% 0.0% 0.0% 0.0% 88.5% 11.6% 100.0%
445310 4.3% 6.1% 0.0% 0.0% 0.0% 10.4% 89.6% 100.0%
451212 20.1% 30.7% 3.2% 0.0% 0.0% 53.9% 46.1% 100.0%
453220 20.0% 18.6% 1.3% 0.0% 0.0% 39.9% 60.2% 100.0%
523130 0.0% 40.3% 0.0% 0.0% 0.0% 40.3% 59.7% 100.0%
722110 27.8% 37.5% 0.0% 0.0% 2.8% 68.1% 31.9% 100.0%

22.9%

Source: CHA analysis of DFW data.

We built a database of available firms in the car rental concessions market.
Table 1-13 presents data on the weighted availability.

Table 1-13: Aggregated ACDBE Weighted Availability for Non-Car Rental
Concession Contracts

(total dollars)
Black Hispanic Asian Native American White Women ACDBE Non-ACDBE Total

4.8% 6.5% 2.8% 0.1% 3.8% 18.0% 82.0% 100.0%

Source: CHA analysis of DFW data,; Hoovers; CHA Master Directory.

We did not perform disparity testing on concession contracts because it is
not required under 49 C.F.R. Part 23.

d. Car Rental Concession Contracts

Two NAICS codes (New Car Dealers —441110; Passenger Car Rental-
532111) captured 99.4 percent of all of the Airport’s spending on car rental
concessions. These two NAICS codes represent the unconstrained product
market and Table 1-14 presents these data.
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Table 1-14: Industry Percentage Distribution of Contracts by Dollars Paid for Car
Rental Concession Contracts

Pct Total C:Lr;l_xrlg;c;\:e
NAICS Code Description Contract C
Dollars ontract
Dollars
532111 Passenger Car Rental 86.5% 86.5%
441110 New Car Dealers 12.9% 99.4%

Source: CHA analysis of DFW data.

Tarrant County (TX) and Los Angeles County (CA) capture 96.5 percent of
unconstrained product market and will define the geographic market for
this study. Table 1-15 presents this data.

Table 1-15: Distribution of Contracts in DFW’s Product Market for Car Rental
Concession Contracts by State

Cumulative Pct
Total Contract

Pct Total Contract

Dollars Dollars
Tarrant 85.8% 85.8%
Los Angeles 10.7% 96.5%

Source: CHA analysis of DFW data.

Table 1-16 presents the Airport’s utilization (after the data represented in
Table 1-15 has been limited to just the two counties in the Airport’s geo-
graphic market) for car rental concessions by contract dollars.

Table 1-16: Distribution of Car Rental Concession Contract Dollars by Race and
Gender

(share of total dollars)

Pct Total

NAICS Code Description Total Contract Contract
Dollars
Dollars
532111 Passenger Car Rental $1,295,494,228.06 88.9%
441110 New Car Dealers $161,089,526.88 11.1%

$1,456,583,754.94 100.0%

Source: CHA analysis of DFW data
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Table 1-17: Distribution of Car Rental Concession Contract Dollars by Race and
Gender

(share of total dollars)

. . . Native White Non-
Black Hispanic  Asian American Women ACDBE ACDBE Total
441110 0.0% 100.0% 0.0% 0.0% 0.0% 100.0% 0.0% 100.0%
532111 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%

0.0% 0.0% 11.1% 88.9% 100.0%

Source: CHA analysis of DFW data

Table 1-18 summarizes the weighted ACDBE availability to perform on car
rental concession contracts.

Table 1-18: Aggregated Weighted Availability for Car Rental Concession
Contracts

(total dollars)

Native White Non-
American Women ACDBE ACDBE

0.5% 0.3% 0.2% 0.0% 2.2% 3.1% 96.9% 100.0%

Black Hispanic Asian

Source: CHA analysis of DFW data; Hoovers; CHA Master Directory.

3. Analysis of Economy-Wide Race and Gender Disparities in the
Airport’s Market'®

We explored the Census Bureau data and literature relevant to how discrimi-

nation in the Airport’s industry market and throughout the wider economy

affects the ability of minorities and women to fairly and fully engage in DFW’s

prime contract and subcontract opportunities.

We analyzed the following data and literature:

e Data from the Census Bureau’s Survey of Business Owners indicate very
large disparities between M/WBE firms and non-M/WBE firms when
examining the sales of all firms, the sales of employer firms (firms that
employ at least one worker), or the payroll of employer firms.

* Data from the Census Bureau’s American Community Survey (“ACS”)
indicate that Blacks, Hispanics and White women were underutilized
relative to White men. Controlling for other factors relevant to business

10.  Please see Chapter V.
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outcomes, wages and business earnings were lower for these groups
compared to White men. Data from the ACS further indicate that non-
Whites and White women are less likely to form businesses compared to
similarly situated White men.

e The literature on barriers to access to commercial credit and the
development of human capital further reports that minorities continue to
face constraints on their entrepreneurial success based on race. These
constraints negatively impact the ability of firms to form, to grow, and to
succeed.

All three types of evidence have been found by the courts to be relevant and
probative of whether a government will be a passive participant in overall mar-
ketplace discrimination without some type of affirmative intervention. Taken
together with anecdotal data, this is the type of proof that addresses whether,
in the absence of DBE contract goals, DFW will be a passive participant in the
discriminatory systems found throughout its industry market. These economy-
wide analyses are relevant and probative to whether the agency may continue
to employ narrowly tailored race- and gender-conscious measures to ensure
equal opportunities to access its contracts and associated subcontracts.

4. Qualitative Evidence of Race and Gender Barriers in the Dallas
Fort Worth Overall Market11

In addition to quantitative data, the courts and the DBE and ACDBE regulations
look to anecdotal evidence of firms” marketplace experiences to evaluate
whether the effects of current or past discrimination continue to impede
opportunities for MBEs, WBEs, DBEs and ACDBEs such that race-conscious
measures are necessary to ensure a level playing field for all firms.

To explore this type of anecdotal evidence, we interviewed 154 participants.
Many minority and women owners reported that while some progress has
been made in integrating their firms into public and private sector transporta-
tion contracting activities through race- and gender-conscious contracting pro-
grams, significant barriers remain. Race- and gender-neutral approaches
alone were described as unlikely to ensure a level playing field for DFW con-
tract and concession opportunities.

We also conducted an electronic survey of firms in DFW’s market area about
their experiences in obtaining work, marketplace conditions and the agency’s
contracting equity programs. The results were similar to those of the inter-
views. Almost 40 percent reported they still experience barriers to equal con-
tracting opportunities; almost a quarter said their competency was questioned

11.  Please see Chapter VI.
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because of their race or gender; and almost 30 percent indicated less access to
business networks and information.

Recommendations!2

Based upon these findings, input of agency staff, and national best practices for
business diversity programs, we were asked to make recommendations for
enhanced remedies to ensure a level playing field for all Airport opportunities.
The quantitative and qualitative data in this Study provide a thorough examination
of the evidence of the experiences of DBEs, ACDBEs and M/WBEs in DFW’s geo-
graphic and industry markets. As required by strict constitutional scrutiny, we
determined the Airport’s utilization of DBEs, ACDBEs, and M/WBEs; the availability
of these firm’s as a percentage of all firms in DFW’s geographic and industry mar-
ket areas; and any disparities between DFW’s utilization of M/WBE on its locally-
funded contracts and M/WBE availability. We further analyzed disparities in the
wider economy, where affirmative action is rarely practiced, to evaluate whether
barriers continue to impede opportunities for minorities and women when reme-
dial intervention is not imposed. We also solicited anecdotal or qualitative evi-
dence from minority and women firms in obtaining DFW contracts and associated
contracts and concession opportunities.

Augment Race- and Gender-Neutral Measures

Courts have found that implementing race- and gender-neutral methods to
reduce barriers on the basis of race or gender in contracting are a critical ele-
ment of making sure that race- and gender-conscious programs are narrowly
tailored. DFW’s race- and gender-neutral measures should be augmented to
ensure that the burden on non-M/W/DBEs is no more than necessary to
achieve the Airport’s remedial purposes. Increased participation through race-
neutral measures by M/W/DBEs on all contracts regardless of funding source
and ACDBEs on concession opportunities will also reduce the need to set con-
tract goals.

Ensure Prompt Payment of Prime Vlendors and Subcontractors: Pay prime con-
tractors for the work that the subcontractor has satisfactorily performed, even
if all the other subs and/or the prime contractor cannot yet invoice for their

work or DFW has not yet approved payment for those line items. This removes
the risk from the subcontractors of issues unrelated to their performance or

factors outside their control and eliminates delays that could result in extreme
financial distress for small firms. This will, however, require a system that per-

12.  Please see Chapter VII.
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mits prime contractors to submit partial invoices, which will be some addi-
tional burden on the Airport and prime vendors.

Increase Contract “Unbundling”: Unbundle projects to provide longer lead
times and simplify requirements to assist smaller businesses to take on Airport
work. In conjunction with reduced insurance and bonding requirements
where possible, unbundled contracts should permit smaller firms to move
from quoting solely as subcontractors to bidding as prime contractors, as well
as enhance their subcontracting opportunities. On call contracts were one
vehicle mentioned as a way to involve smaller firms. Unbundling must be con-
ducted, however, within the constraints of the need to ensure efficiency and
limit costs to taxpayers.

Review Contracting Requirements: Undertake an overall review of contracting
policies with an eye towards reducing complexities and simplifying procedures.
Many business owners and stakeholders, M/W/DBEs and non-M/W/DBEs
alike, agreed that the Airport’s contracting processes were burdensome and
cumbersome and act as disincentives for smaller firms to work as prime ven-
dors or subcontractors.

Provide Additional Training to Prime Bidders on Program Compliance: Provide
targeted training on the requirements for all aspects of compliance, including
the standards for submitting and approving submissions that do not meet the
contract goal and reporting utilization of certified firms, so that bidders under-
stand that the programs are in fact flexible. This would address the mispercep-
tion among prime vendors that the programs’ goals are rigid requirements,
and that their submission of good faith efforts documentation would not be
accepted.

Ensure Bidder Non-Discrimination and Fairly Priced Subcontractor Quotations:
Require bidders to maintain all subcontractor quotes received on specified
projects and treat compliance as an element of maintaining prequalification or
of being deemed a responsible bidder. This would help in investigating claims
made by some M/W/DBEs that prime contractors may not be soliciting sub-
contractor quotes in good faith on DFW projects or fail to solicit at all on non-
goals projects. It will also help in investigating concerns among prime contrac-
tors that using certified firms increases their costs and risks, and that M/W/
DBEs sometimes inflate bids because they assume they must be utilized.

Develop a Bonding and Financing Program for M/W/D/SBEs: Develop an Air-
port-sponsored bonding and financing assistance program for certified firms.
This approach goes beyond the provision of information about outside bond-
ing and financing resources to providing actual assistance to firms through a
program consultant. It is not, however, a bonding guarantee program that
places the Airport’s credit at risk or provides direct subsidies to participants.
Rather, this concept brings the commitment of a surety to provide a bond for
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firms that have successfully completed the training and mentoring program.
Other agencies have reported significant increases in certified firms’ bonding
capacities and ability to take on larger projects.

2. Continue to Implement Narrowly Tailored DBE and ACDBE
Programs

Use the Study to Set the Triennial DBE Goal and Contract Goals: Use the DBE
weighted availability findings for FAA funded contracts to determine the Step 1
base figure for the relative availability of DBEs required by § 26.45(c). Our cus-
tom census is an alternative method permitted under §26.45(c)(5) and is the
only approach that has received repeated judicial approval.

To perform the Step 2 analysis required by § 26.45(d) to adjust the Step 1 fig-
ure to reflect the level of DBE availability that would be expected in the

absence of discrimination, DFW can use the statistical disparities in Chapter V,
which reflect the rates at which DBEs form businesses in DFW’s markets. This

is the type of “demonstrable evidence that is logically and directly related to
Hl3

the effect for which the adjustment is sought.
To set narrowly tailored contract goals that reflect the percentage of available
DBEs as a percentage of the total pool of available firms, DFW should use the
highly detailed unweighted estimates in Chapter IV as a starting point. The Air-
port should weigh the estimated scopes of the contract by the availability of
DBEs in those scopes, and then adjust the result based on geography and cur-
rent market conditions (for example, the volume of work currently underway
in the market, the entrance of newly certified firms, specialized nature of the
project, etc.).

The B2Gnow electronic data collection and monitoring system contains a con-
tract goal setting module developed to utilize the study’s unweighted availabil-
ity data as a starting basis. Written procedures based on the study results
detailing the implementation of contract goal setting should be developed and
disseminated so that all contracting actors understand the methodology.

Use the Study to Set the ACDBE Triennial and Contract Goals: Use the study’s
weighted availability estimates as the Step 1 basis for the car rental ACDBE
goal and the non-car rental ACDBE goal. DFW can use the statistical disparities
in Chapter V for the Step 2 analysis. The detailed unweighted availability data
should be used as the starting point for contract goal setting.

Permit All Forms of ACDBE Utilization: We recommend that the Airport
encourage all forms of contractual relationships, not only joint ventures. The

13. 49 CFR § 26.45(d)(3); see also §23.51.
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policy, implemented under a prior administration, that only counts ACDBE uti-
lization towards ACDBE contract goals for joint venture relationships has
resulted in constrained opportunities for ACDBEs, as they are not afforded the
opportunity to manage and control their own locations. This will require that
DFW educate concessionaires to ensure that proposers understand that the
use of subtenant leases and purchasing goods from certified suppliers will fully
count towards meeting the goals.

Permit individual determinations of social disadvantage: To ensure that all
forms of discrimination are addressed, the Airport should revise its policy and
adopt the standards of Appendix E to 49 C.F.R. Part 26 governing determina-
tions of social disadvantage on an individual basis for firms owned by person
not member of the presumptively disadvantaged groups. This will permit firms
owned by persons with disabilities, military veterans, Arab Americans, gay
White males, transgender individuals, and others to be certified where they
met the criteria established in the regulation.

3. Revise the M/WBE Program

Continue Race- and Gender-Conscious Contract Goals on Locally-funded Con-
tracts: The current SBE Program was created in response to the 2010 Avail-
ability and Disparity Study. Because that study did not provide a strong basis in
evidence for setting race- and gender-conscious contract goals, the Airport
adopted the SBE program. This Study’s results support the determination that
DFW has a strong basis in evidence to implement a fully race-and gender-con-
scious program that includes all groups for race-conscious relief for its locally-
funded contracts.

While all groups did not experience large disparities in their utilization on
locally-funded contracts, the overall picture from the quantitative and qualita-
tive data is that of continuing barriers on the basis of race and gender and a
playing field that is not yet equal for all firms. The experiences of M/W/DBEs
outside of contracting affirmative action programs strongly suggests that it is
the use of flexible contract goals on DFW projects that has led to these results.
Utilization is the result of DFW’s strong administration of the M/WBE program,
not the absence of discrimination on the basis of race and gender in the Air-
port’s market area. Without the use of contract goals to level the playing field,
DFW might function as a “passive participant” in the “market failure” of dis-
crimination.

Use the Study to Set the M/WBE Annual and Contract Goals: As with the DBE
and ACDBE programs, the weighted availability estimate in Chapter IV should
be the basis for DFW’s overall annual, aspirational goal for its non-FAA funded
contracts. Similar to the contract goal setting methodology for DBE and
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ACDBE goals, the unweighted estimates can serve as the basis for goal setting
using the B2Gnow electronic data collection and monitoring system.

Include All Racial and Ethnic Minority Groups and White Women in the Pro-
gram: Our new research establishes that sexism continues to impede the
opportunities for White females, and they do not enjoy a level playing field
with non-WBEs and large firms. While the overall disparity ratio is greater than
80 percent for this group, the economy-wide and anecdotal evidence estab-
lishes that market intervention is warranted. This is also true for Hispanic firms
which despite the small concentration of firms receiving large percentages of
contract dollars in three NAICS codes, received few contracts outside of these
codes.

Include Personal Net Worth and Firm Size Requirements: DFW does not impose
a personal net worth or size restriction in its local program It should consider
adopting such tests (which have been important to the courts’ unanimous rul-
ings that the USDOT DBE program is constitutional) for its local program.

Limit Program Eligibility to Firms Located in the Study’s Market Area: We rec-
ommend DFW limit eligibility to firms with a physical place of business in the
market area established by the study: Dallas, Tarrant, Denton, and Collin Coun-
ties as discussed in Chapter Il, a local program must limit its reach to its geo-
graphic market area. Firms located outside this area could establish their
eligibility by demonstrating that they have attempted to do business in this
area through efforts such as submitting bids/proposals, attending marketing
events, or other indicia of their desire to do business in the Airport’s market
area.

Adopt a Pilot Mentor-Protégé Program: DFW should consider adopting a pilot
Mentor-Protégé Program (“MPP”) for M/WBEs. We suggest starting with con-
struction firms, as that is the industry in which these programs have been
mostly implemented and for which there are successful examples. An excel-
lent national model is provided in the DBE program regulations at 49 C.F.R. §
26.35 and the Guidelines of Appendix D to Part 26. In addition to the stan-
dards provided in Part 26, the General Counsel’s Office at the USDOT has pro-
vided some additional guidance, and the USDOT’s Office of Small
Disadvantaged Business Utilization has adopted a pilot program and has
drafted sample documents. Elements reflecting best practices for this pro-
gram should be followed and can be found in Chapter VIl Recommendations.

Develop Performance Measures for Program Success: DFW should develop
quantitative performance measures for certified firms and the overall success
of the program to evaluate its effectiveness in reducing the systemic barriers
identified by the study. In addition to meeting the annual goal(s), possible
benchmarks might include, the number of bids or proposals and the dollar
amount of the awards, the goal shortfall where the bidder submitted good
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faith efforts to meet the contract goal; the number and dollar amount of bids
or proposals rejected as non-responsive for failure to make good faith efforts
to meet the goal; the number, type, and dollar amount of M/WBE substitu-
tions during contract performance; increased bidding by certified firms;
increased prime contract awards to certified firms; and increased “capacity” of
certified firms as measured by bonding limits such as size of jobs or profitabil-
ity.
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